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The Annual Meeting 


The proceedings of our eleventh annual meeting, held in Indianapolis on 
September 30, were published in full in The American Law School Review 
for December (pages 1230-1235), and the issue was distributed to all bar 
examiners through the courtesy of the West Publishing Company. Two of 
the three principal addresses given at the meeting, “Law Schools and the 
Emergency” by Dean Albert J. Harno of the University of Illinois College 
of Law, and “A Standard Bar Examination” by James E. Brenner, Secretary 
of the Conference, appeared in The Bar Examiner for October. The third 
paper, “Sources for Bar Examination Questions” by Mr. John T. DeGraff of 
the New York State Board of Law Examiners, is printed in this issue. 


The most important action taken was the vote for the appointment by 
the Chairman of a committee to study the feasibility of a standard bar exami- 
nation. 


The officers of the Conference are: 


Chairman.......... John Kirkland Clark, President of the New York 
State Board of Law Examiners 
Chairman-Elect....... Wilbur F. Denious, Chairman of the Colorado 


Board of Bar Examiners 


Secretary........ James E. Brenner of California, now serving as a 
Lieutenant Commander, United States 
Navy, Twelfth Naval District 


Mr. Horace B. Garman, Secretary of the Illinois State Board of Law Ex- 
aminers, was re-elected for a two-year term as a member of the Executive 
Committee. 
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A New Year’s Message to the Bar 


Examiners from the Chairman 


When, three months ago, the Conference chose me as its Chairman, the 
honor, which was highly appreciated, carried with it a heavier responsibility 
than the office had ever carried before, in the brief history of our organization. 
There were then almost a million of our youth, of ages which embraced those 
who constitute candidates for our examinations, in training camps throughout 
the land. Our problems were already complicated and involved. Within a 
month, our nation has been thrust into a World War unprecedented in history. 
The difficulties which confront our Boards seem trivial as compared with the 
strategies of armies in a war of all the great nations of the world. Yet, while 
within a few months, many more millions of our youth must interrupt their 
training for life in order to prepare for the immediate emergency, a very real 
need persists for the more efficient conduct of our work. 

We all fervently hope and confidently believe that in one or two or, at the 
most, four or five years, peace will come again. Then, the world will be faced 
with the most involved governmental problem ever presented. Measures must 
be taken for the preservation and development, throughout the world, of the 
great freedoms for which this country expressed its devotion, a century and a 
half ago, when the Bill of Rights became an integral part of our Constitution. 
As was the case then, when those principles were embodied in the framework 
of a living, working government, there will be the greatest need in history for 
liberally educated, well-trained members of the bar to lead in the task of adapt- 
ing those principles to fit into the governmental systems of a newly organized 
world. 

The numbers of those being trained for the law has rapidly shrunk; they 
will be still more drastically reduced. The problems of the law schools are 
acute and will become more so. The law school men are meeting it bravely and 
realistically. With smaller classes, reduced faculties will be necessary. Gov- 
ernment work and war service will take many of them. The work of those who 
remain will be harder and more intensified. Their student bodies must be given 
a legal education not merely as good as has been: it must be even better as they 
prepare the leaders in thought and in political action for the post-war period. 

We, who are called upon to grant licenses to our future lawyers, are, as a 
result, faced with a peculiar responsibility. Our sympathies are justly touched 
by the plight of our young men and women whose pattern of life has been 
rudely marred by the necessity of devoting themselves to the national defense. 
There will be strong support for a movement to lower our standards of admis- 
sion so that no loyal student, called to service, shall be deprived of his right to 
practice law. To the extent that such a step may enable all those worthy of 
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' “admission to gain it with less formality, it may be regarded as just and sound. 





Further than that, it should not go, and it is our duty to do our share to see 
that it does not. 

Military training and naval service may give much of value to the future 
lawyer who is well trained and fitted for admission to the bar. To those not so 
trained and fitted, it will rarely take the place of such training and fitting. The 
task of differentiation between those two classes will be far more difficult than 
our normal work. 

To that task, we examiners must devote ourselves. First of all, we must 
analyze and study the problems involved. It is hard enough to divide the sheep 
from the goats in normal times. With the added psychological elements which 
the war has brought, a further and deeper analysis will be required. How can 
a man face a bar examination with a normal calmness when, within a few days, 
he is confronted with the prospect of leaving home and friends for training or 
for the front? How can one scanning an anonymous examination paper make 
proper and fair allowance for such distraction? 

To the law school faculties, we must appeal for a greater care than ever 
before in accrediting only those who, in the three or four years of law school 
studies, have demonstrated that they possess truly lawyer-like minds. With 
smaller classes, they will have a much better opportunity for wise and sound 
differentiation. In these times more than ever before, we need the full co-opera- 
tion of our fellow workers in the law schools. It will not be an easy task -for 
them, for the appeal to their sympathies is much more direct and harder to 
resist. Yet we hope that, to a greater degree than ever before, they will send 
to us graduates all of whom are fairly entitled to pass our examinations. 

At the same time, we must train ourselves to see that we recognize and 
fairly evaluate merit, even when its demonstration in our examinations is inter- 
fered with by psychological factors which we all recognize. Even greater and 
more thorough testing of our methods will be required, for we must all earnestly 
strive to see that no man who should pass shall fail. 

Those boards which examine the majority of the graduates of one or more 
law schools should test, over and over again, the fairness of the operation of 
their examinations in “spreading the group” so as to correlate its results with 
the standing of the students as demonstrated by their work at school. Just as 
the reception of a radio program may be marred by the faulty operation of the 
receiving set, we must study with more intense effort the operation of our own 
mechanics to test whether it is our machine and not the program which is 
at fault. 

One of the most difficult problems is to appraise the quality of a candidate’s 
work in the light of the effect upon him of the psychological factors which are 
now in operation. This calls for an especially high type of analysis and grading 
ability—sympathetic yet just. In the last two examinations in New York, we 
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have done our best to adjust our techniques to deal with this new element and 
no doubt many, if not all of you, have recognized a similar problem and studied 
its solution. It will require more and more effort. 

To some extent, your boards will be affected by the calling of members into 
service and the placing of additional burdens upon those who remain. We shall 
all have our share, even though we may not be called into active service, in the 
defense of the nation and the world order. 

It is to that element in our work to which I desire especially to call your 
attention and to appeal to you all to recognize the necessity of our meeting the 
challenge of preparing for the world which is to be. It may be that four or five 
or even six million of our young men will be called into service—but the great 
mass of the people will have to carry on at home, paying the price which the 
cost of war will impose and maintaining an orderly and efficient community to 
support those who are at the front. 

Let us all bear in mind that the greatest task that has ever confronted a 
peace-time world will face us during the next decade. Those whom we have 
licensed and whom we shall license must be the leaders in the solution of the 
problems which will face us. We, too, with the training which we have received 
in our work, shall have our full share. To the study of those problems and to 
the solution of them, we must steadfastly devote ourselves. 

JOHN KIRKLAND CLARK. 
January 1, 1942. 


The War Meeting of the Association of 
American Law Schools 


The meeting of the Association of American Law Schools at the Edgewater 
Beach Hotel in Chicago on the last three days of the war year 1941 will long 
be remembered by those present. Stirring addresses by the outgoing Presi- 
dent, Harold Shepherd, of Duke University, and by the President of the 
American Bar Association, Walter P. Armstrong, opened the meeting. The 
Executive Committee invited the Chairman of the American Bar Association 
Council on Legal Education, Charles W. Racine of Toledo, Ohio, and the 
Chairman of The National Conference of Bar Examiners to attend its luncheon 
meeting on the opening day of the session. Thus, in a striking and practical 
manner, was demonstrated the spirit of cooperation between the law schools, 
the bar, and the bar examiners. Joint problems and questions dealing with 
the work of the several groups came up for discussion and means of aiding 
in the work of the Nation at war were carefully considered. 

In addition to authorizing the Executive Committee in its discretion 
“during the present emergency on application by a member school to suspend 
the operation as to the school of the standards of membership prescribed by 
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Article Sixth, Sections 6 and 7 of the Articles” (regarding the size and 
maintenance of the law library and the number of full-time instructors re- 
quired), the Association took the following action to alleviate the problems 
of the law schools in the war emergency: 


EMERGENCY RESOLUTION No. 1 


Whereas: ‘The present emergency has brought about numerous requests 
for departures from the minimum requirements set forth in the Articles of 
Association and 

Whereas: It is essential that even in time of war there be substantial 
compliance with the spirit of these requirements to insure the continuity and 
integrity of the Law Schools and the legal profession, and 

Whereas: Such departures as may be made from the minimum require- 
ments for the period of the emergency should be judged solely by considera- 
tion of ameliorating individual hardships arising from actual entry into the 
armed forces of the U. S. and facilitating the resumption and ultimate com- 
pletion of the normal requirements after the war is over, 

Therefore Be It Resolved: 

1. That member schools are urged to make every effort fully to maintain 
the standards of instruction and examinations for all students who do not 
withdraw to enter the armed forces of the United States; 

2. That in no case shall any member school make any departure from 
the minimum requirements of pre-legal training prescribed by the Articles; 

3. That any student who in his law course has satisfactorily completed 
examinations in the (90) ninety weeks of work, (or in the case of part-time 
schools its equivalent) and (1080) one thousand eighty hours of classroom 
instruction as prescribed by the Articles may be granted a degree without 
regard to the existing practice of a three year residence requirement, or in 
the case of a part-time school a four year residence requirement; 

4. That any student who actually enters the armed forces of the United 
States, or who has been called for work of national importance under the 
Selective Service Act (conscientious objectors), during the academic year 
1941-42, and has satisfactorily completed at least one-half of the classroom 
work of any semester, quarter or session, and whose scholarship average at 
that point is equal to the average required for graduation, may in the discre- 
tion of the member school, be granted residence and hour credit for the work 
of that semester, quarter, or session without examination, provided that the 
time element or other factors beyond the student’s control make, in the judg- 
ment of the faculty, special examinations or regular examinations impracti- 
cable. : 

The Executive Committee shall have power by general regulation either 
to relax or to restrict the privileges of this Paragraph as to years subsequent 
to the academic year 1941-42. 





5. That any student in good standing not coming within the provisions 
of Paragraphs 3 or 4 who withdraws to enter any defense service of the 
United States shall, when the war is over, be permitted to resume his work 
as nearly as possible at the point where it was interrupted and member schools 
are urged to make plans for the resumption of such work either by special 
classes, individually supervised work, special examinations, or combinations 
of these methods and to consider plans for concentrated or condensed sched- 
ules for such students after the war is over to the end that the postponed 
time for entering the profession shall be reduced to the minimum consistent 
with sound educational policies. 

6. That all action of member schools under this resolution be reported to 
the Executive Committee at the end of each semester, quarter, or session. 


AMENDMENTS 


The above resolution was modified by the adoption of the following: 

Resolved: That the provisions of Paragraph 4 of this resolution shall ap- 
ply only to students who have satisfactorily completed and received credit 
for at least one-half year of law work and as to all students who have not 
done so, only the provisions of Paragraph 5 shall apply. 

Resolved: That the resolutions adopted for the benefit of students leav- 
ing any member school to join the armed forces of the United States be ex- 
tended to cover students leaving to join the armed forces of any ally of the 
United States or of any country co-belligerent with the United States against 
any enemy or enemies of the United States. 

Any member of the class which would normally be graduated in 1942 
who enters or has entered the armed forces of the United States may be 
recommended by the faculty of his law school for the degree of LL.B. if he 
has satisfactorily completed five-sixths of the work now required, and in 
determining such question Paragraph 4 of the Resolution just passed shall be 
applicable. 

Pre-LEGAL EDUCATION 


In addition to the foregoing action, the Association strengthened and 
clarified the provisions concerning pre-legal education, and a member school 
must now comply with the following: 

“Article Sixth, Section 2. (a) It shall require of all candidates for any 
degree, other than special students, at the time of the commencement of their 
law study, the completion, in residence, of one-half of a four year course of 
study acceptable for a Bachelor’s degree at the State University of the state 
in which the pre-law work is taken, or in the event there is no State Uni- 
versity then at a principal college or university located therein; except that 
not more than ten per cent of the credit presented for admission may include 
credit earned in non-theory courses in military science, hygiene, domestic arts, 
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physical education, vocal or instrumental music or other courses without in- 
tellectual content of substantial value. 

“(b) A student’s pre-legal work must have been passed with a scholastic 
average at least equal to the average required for graduation in the insti- 
tutions attended, and this average shall be based on all the work undertaken 


by the student in his pre-law curriculum, exclusive of non-theory courses 
** *» 





Statistically Speaking— 
By James E. BRENNER and Leon E. WARMKE 


Research Secretary and Secretary, respectively, of the 
California Committee of Bar Examiners 


Since the beginning of 1932, the California Committee of Bar Examiners 
has kept history cards for each bar examination applicant, showing in detail 
all pertinent facts relevant to the manner in which the applicant qualified 
for the examination, and his record thereon. Until 1940, two examinations 
were given annually, one examination now being held each year, commenc- 
ing on the first Monday in October. Thus the Committee at the present time 
has data covering all applicants on the last seventeen examinations, given 
over a period of nine years. This factual material has permitted the prep- 
aration of the statistics which are submitted below in the belief that they 
may be of interest to persons outside of California who concern themselves 
in the admission process, whether such concern arise from participation in 
either the law school program or its climactic final step—the bar examination. 

It should be borne in mind, in considering the statistics submitted, that 
under the California system all examination grading is done anonymously 
and that, accordingly, no factor enters into an applicant’s success or failure 
other than his actual showing on the examination itself. 

I. Success of applicants taking the California Bar Examination for the first 
time between 1932 and 1940, inclusive, classified according to amount of 
pre-legal education. 


Number of Number Per Cent 
Pre-legal Education Applicants Successful Successful 
No high school, no college.............+eeeeee- 54 3 5.6 
One year high school, no college................ 67 14 20.9 
Two years high school, no college............... 95 17 17.9 
Three years high school, no college............. 69 15 21.7 
Graduate high school, no college.............+.-+ 536 147 27.4 
Graduate high school, one year college.......... 366 136 : 37.2 
Graduate high-school, two years college........ 550 254 46.2 
Graduate high school, three years college....... 343 171 49.9 
Graduate high school, graduate college......... 2878 1914 66.5 





These statistics are based solely upon a consideration of the pre-legal edu- 
cational training of the applicants, irrespective of the legal education of such 
applicants. 

The fact that the percentage of success on the bar examination rises in 
direct correlation with the amount of pre-legal education possessed by the 
applicant would seem to warrant the policy of the more than forty American 
jurisdictions which now require at least two years of pre-legal college edu- 
cation, or its equivalent. 

II. Success of applicants taking the California Bar Examination for the 
first time between 1932 and 1940, inclusive, classified according to the 
legal training of such applicants. 


Type of Legal Number of Number Per Cent 
Education Applicants Successful Successful 
Re GD bid oro. vo cesses cckwessabadcssees 39 3 7.4 
PEC ocicc tcnbeSbuwasndwhwadossewd™ 53 5 9.4 
Correspondence school study with degree....... 129 17 13.2 
Part-time law school, with degree.............. 814 268 32.9 
Full-time non-A.B.A.-approved law school, with 
CN. ¥.005i06es das eceReensavccwenaeeees we 849 449 52.8 
A.B.A.-approved law school with degree......... 2431 1734 71.3 


It is also of interest to note that two approved law schools have consistently 
maintained not less than an 85% average first-examination success for their 
applicants. 

These statistics are based solely upon a consideration of the success of 
the applicants classified according to legal education, and in themselves take 
no account of the pre-legal education of the applicants. 

At the present time, more than three-fourths of the American jurisdic- 
tions give no credit to correspondence law study, and there is an increasing 
tendency among the states either entirely to abolish or at least drastically 
to regulate private study and law office study as a basis for qualifying for 
admission. This policy of the more progressive states would seem to find 
support in the inferences to be drawn from the above statistics. 

III. Subjects of disciplinary action classified according to the pre-legal 
education of those disciplined. 

Taking into consideration all persons who have been admitted to The 
State Bar of California since the beginning of 1932, up to and including the 
October, 1940, bar examination, and likewise taking into consideration all 
disciplinary proceedings instituted since the beginning of 1932, to date, it is 
significant that of the twelve persons in this group who have been disciplined, 
only two had as much as two years of pre-legal college training. 

This disproportion between the subjects of discipline among those with- 
out and among those with at least two years of college training becomes 
even more striking in light of the fact that, considering all applicants since 











the beginning of 1932 who were successful on their first examination, the 
number of those who had at least two years of pre-legal college training is 
almost eight times as great as the number of those without at least two years 
of college. 


IV. Subjects of disciplinary action classified according to the legal education 
of those disciplined. 

Again taking into consideration all persons admitted to The State Bar 
of California since the beginning of 1932, up to and including the October, 
1940, bar examination, and likewise taking into consideration all disciplinary 
proceedings instituted since the beginning of 1932, to date, it is found that 
not one graduate of a law school presently approved by either the Associ- 
ation of American Law Schools, the American Bar Association, or the Com- 
mittee of Bar Examiners has been disciplined, whereas the total number 
“disciplined comes from the group which satisfied the legal educational re- 
quirement in some fashion other than through graduation from a law school 
presently approved as above indicated. 

The significance of this disproportion, also, becomes more striking when 
it is borne in mind that since the beginning of 1932, there have been admitted 
on their first examination approximately two and one-half times as many 
applicants who were graduates of A.B.A.-approved law schools as those who 
were graduates of non-A.B.A.-approved schools, part-time schools, corre- 
spondence schools, or who satisfied the legal educational requirement for 
permission to take the examination upon the basis of office or private study. 


It is further of interest to note that of the total number of men disciplined 
as above noted, five were “repeaters” on the bar examination, having failed 
one or more previous examinations prior to their ultimate success, and of 
these repeaters, two passed on “review,” i.e., having not been successful on 
the original reading but having been passed upon reappraisal by the board 
of review. Only seven of the twelve disciplined attorneys passed the exami- 
nation on their first attempt, and two of these seven passed on “review,” 
having not received a sufficient grade to pass on the original reading. 

This unusual correlation of the subjects of discipline with the type of 
pre-legal and legal education of the attorneys involved would seem to indicate 
either or both of two things: 

(a) That, speaking generally, a man who has not engaged in an A.B.A.- 
approved method of pre-legal and legal education is less likely to have 
acquired as high a standard of ethics as one who has had the benefit of a 
satisfactory pre-legal and legal education. 

(b) That, again speaking generally, those attorneys who are admitted 
without having engaged in an A.B.A.-approved method of pre-legal and legal 
education may not possess sufficient legal equipment with which to compete 
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in active practice upon a basis of equality with those who have had the benefit 
of a satisfactory pre-legal and legal education, and thus may be subjected to 
such economic pressure as to induce them to resort to unethical practices. 


It is, of course, obvious that the above statistics are based upon insuffi- 
cient data to be of conclusive validity. As additional material is gathered, 
however, it should be possible to indicate in a more reliable manner the 
effect of higher admission standards upon the ethics of the practicing bar. 


V. Average net income in the fifth year of practice of attorneys in active 
practice, classified according to their educational training. 


In 1937 The State Bar conducted a survey of the economic status of 
California lawyers during their first five years of practice. The group sur- 
veyed included all attorneys admitted by student examination during the 


year 1931. The following facts were revealed: _ 
Average Net Income Derived From 
the Active Practice of Law in 


Education of Attorneys 1936 by Those Admitted in 1931 
Pre-legal college degree and degree from A.B.A.-approved ’ 
DT MEE tie vdudeterieseossceewseereaweatascekse $ 2,956.81 
Less than two years of college with degree from non- 
pe Bg er rrr $ 2,009.14 


It thus appears from the above statistics, considered as a whole, that 
success on the bar examination and net earnings from active practice run in 
direct correlation with the amount of pre-legal education, whereas the sub- 
jects of discipline run in inverse correlation with the amount of pre-legal 
education. 

It further appears that success on the bar examination and net earnings 
from active practice also run in direct correlation with the quality of legal 
education—as determined by whether such education was secured in an 
approved law school or through some other method—whereas the subjects 
of discipline run in inverse correlation with such quality of legal education. 


VI. Accreditation of law schools by the California Committee of Bar 

Examiners. 

Inasmuch as California is the only state which gives a first-year law 
students’ examination, a brief summary of this phase of the California pro- 
gram may be of interest to those in other states who are engaged in the field 
of legal education. 

Under the Rules Regulating Admission to Practice Law in California, a 
California law school is accredited by the Committee of Bar Examiners if 
such school requires classroom attendance of its students and has a per- 
centage of success of forty per cent or more for its applicants taking the bar 
examination for the first time during the preceding three calendar years. On 
January 1, 1942, the required percentage of success will be increased to 
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forty-five per cent, and on January 1, 1944, will be increased an additional 
five per cent. A law school outside of California is accredited by the Com- 
mittee of Bar Examiners if it is approved by the Council of the Section on 
Legal Education and Admission to the Bar of the American Bar Association. 


Accreditation by the Committee of Bar Examiners is of primary signifi- 
cance in two respects: 


(a) In order for a graduate of a law school to satisfy the legal educa- 
tional requirement for permission to take the bar examination through three 
years of substantially full-time law study, the school of which he is a graduate 
must be accredited by the Committee of Bar Examiners. This is important 
in view of its tendency to encourage a three-year unaccredited law school 
either to raise its standards so as to become accredited, or to lengthen its 
program to four years instead of three. 


(b) A law student who does not complete his first year of study in a 
law school accredited by the Committee of Bar Examiners is required to take 
a first-year law students’ examination, given on the last Monday in June of 
each year, immediately succeeding such student’s completion of his first year 
of law work. 

The success of applicants on the June, 1941, first-year law students’ 
examination, classified according to the method of study of such applicants, 
is typical of the results on such examinations since its inauguration in June 
of 1938. 


Passed Passed, Having 
On First Failed Previous Total 


Method of study Total Attempt Examination Failed 
OT ee 3 0 0 3 
Correspondence school ............... 44 1 1 42 
ee 3 0 1 2 
Unaccredited law school “A”......... 7 2 0 5 
Unaccredited law school “B”......... 4 2 0 2 
Unaccredited law school “C’’......... 11 6 0 5 


These statistics on the first-year law students’ examination would also 
seem to support the policy of those states which have either entirely abolished 
or at least drastically limited correspondence school work, private study, and 
law office study as a basis of preparation for the bar examination. 

The requirement of the first-year law students’ examination serves two 
important functions: 

(a) It serves as a warning, at the end of his first year, to a law student 
pursuing an unaccredited method of study that he is following a program 
which has little likelihood of success on the bar examination. This is of the 
utmost value in view of the policy of some proprietary law schools selfishly 
to encourage the continuance of persons in the study of law even though it 
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is apparent that there is almost no possibility that such persons will ever 
qualify as lawyers. 

(b) It has a tendency to cause an unaccredited law school either to 
raise its standards so as to become accredited, or to hasten its departure 
from the field of legal education. 

The first-year examination also serves a valuable purpose in inducing a 
serious attitude, at the very inception of their law study, on the part of 
students following an unaccredited method of preparation. This is of con- 
siderable benefit in the case of private and law office students, correspondence 
school students, and students at unaccredited law schools, who are seldom 
exposed to the same incentives toward diligent application which surround 
the student at an approved law school. 

In addition, it not infrequently happens that the requirement of the 
first-year examination helps the men in the unaccredited school itself who 
are waging a fight for higher standards against the retrogressive tendencies 
of those with only a proprietary interest in the school. 

Certainly the results of California’s four-years’ experience with the first- 
year examination have been sufficiently successful to commend that inno- 
vation in the field of legal education to the consideration of those in other 
states who are faced with similar problems. 





Optional Subjects in North Carolina 


The North Carolina Board of Law Examiners has changed its rules for 
admission to the bar in order to provide for the selection of optional subjects 
in the bar examination. The pertinent provisions are quoted below: 

“9. Legal Education. Each person applying to take the examination in 
August, 1942, or thereafter, must have studied law for three years, all of which 
study must have been completed within a period of six years. During that 
period, he must either (a) have studied as a minimum requirement, all of the 
required subjects and any five of the optional subjects listed in Rule 13, or 
(b) he must have graduated from an approved law school.” 

“13. * * * The examinations to be given in August, 1942, and thereafter, 
will deal with the following required and optional subjects: Required: Agency, 
Business Associations (including corporations, partnerships, joint stock com- 
panies and business trusts), Civil Procedure, Constitutional Law, Contracts, 
Criminal Law and Procedure, Equity, Evidence, Legal Ethics, Negotiable In- 
struments, Personal Property, Real Property, Security Transactions (including 
mortgages, security deeds of trust, trust receipts, pledges, conditional sales, 
guaranty and suretyship), Torts, and Wills and Administration. Optional: 
Administrative Law, Conflict of Laws, Debtor’s Estates (including bankruptcy, 
receiverships, assignments for the benefit of creditors, compositions and state 
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reorganization and insolvency statutes), Domestic Relations, Federal Juris- 
diction and Procedure, Future Interests, Insurance, Labor Law, Municipal 
Corporations, Public Utilities, Quasi-Contracts, Sales, Taxation, Trade Regu- 
lation and Trusts. 

“Applicants will be expected to answer all of the questions relating to 
the required subjects and those relating to any five of the optional subjects.” 


Watch the Back Door! 


Applications coming in to the Conference for character investigation bear 
out the following statement received from Mr. Charles P. Megan, former 
Chairman of the Conference and a member of the Illinois Board of Law 
Examiners: “As bar examinations improve, inferior candidates are finding 
more and more trouble in passing, and there is a tendency to look up some 
other state with easier standards, pass a bar examination there, and then 
return to the home state for admission on motion, or on very sketchy practice 
for the required number of years. This is becoming quite an acute problem, 
and many, perhaps most, of the cases are outside the scope of our Migratory 
Bird Law. There are two excellent New York cases in point, and I think 
that bar examiners and committees on character and fitness would appre- 
ciate having these cases brought to their attention.” The two opinions are 
printed below. As higher requirements became effective in Indiana in June 
1936 and in Tennessee in June 1940, these two states will in the future no 
longer furnish a path to the “back door,” but there are still other jurisdictions 
filling the role of “easy street.” 


In RE LEFKOWITS 
285 N. Y. S. 249 
Supreme Court, Appellate Division, Second Department 
Feb. 7, 1936 








Attorney and client 
New York resident who, after attending one year in law school which required 
high school education for entrance, was admitted to Indiana Bar, and who thereafter 
continued law school course, and practiced law for five years, was not admitted to 
New York Bar, where applicant’s scholastic and legal training and capacity were 
below those required of New York residents, and record disclosed that applicant 
undertook to do indirectly that which he was unqualified or unwilling to do directly. 


Proceeding in the matter of the application of Norman Lefkowits for ad- 
mission to practice as an attorney and counselor at law. 

Application denied. 

Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and 
Davis, JJ. 

PER CURIAM. 
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Applicant was born in the city of New York in 1907, and has always 
lived there except for the period from April, 1928, to July, 1934, when he 
was in the state of Indiana studying and practicing law. His early education 
was obtained in the public schools, and for about three years in three different 
high schools in the city of New York, and several months in a private pre- 
paratory school. From September, 1925, to April, 1928, applicant had no 
vocation, except for the few months that were spent in the said preparatory 
school. In April, 1928, he matriculated at a law school in Indiana, the require- 
ments for entrance to which were “high school education.” In June, 1929, 
after one law school year, applicant was admitted to the bar of Indiana after 
examination by a local committee. After admission to the bar, applicant con- 
tinued his law school course and also engaged in the practice of the law. He 
received his law degree in May, 1930. He actually practiced for five years in 
Indiana, which would bring him to June 26, 1934. He returned to this state 
on July 15, 1934. He lived in Brooklyn with a stranger, although his parents 
lived in Manhattan. The reason given is that his parents did not have room 
for him. He was a part-time clerk in a law office until he verified his petition 
six months and three days after his return to his native state. The Committee 
on Character and Fitness examined the applicant as to his qualifications as 
a lawyer. The result was a failure. Six months later, on re-examination, he 
showed improvement and the committee recommended his admission. The 
court is of the opinion that this application should be denied. The scholastic 
and legal training and capacity of the applicant are far below that required 
of residents of this state. Furthermore, the record fully justifies the inference 
that the applicant undertook by a circuitous and indirect route to do that 
which he was not qualified or was unwilling to do directly, as required of 
residents by the rules of the Court of Appeals. 

Application denied. 





In RE HIMMELSTEIN 
285 N. Y. S. 265 
Supreme Court, Appellate Division, Second Department 
Feb. 7, 1936 


Attorney and client 
Applicant for admission to bar who had attended high school for six months and 
law school for nine months in New York, who had received law degree in Tennessee 
after attending law sghool there for nine months, who practiced there for five years 
and who had been suspended at one time for six months for soliciting criminal case, 
held not entitled to admission to practice in New York. 


Proceeding in the matter of the application of Hyman David Himmelstein 
for admission to practice as an attorney and counsel at law (from the State 
of Tennessee). 
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Application denied. 


Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and 
Davis, JJ. 


PER CURIAM. 


Applicant resided in the city of New York until 1925. He attended a 
high school for six months, and a law school of good standing for nine months 
as a special student. In 1925 he went to Tennessee and studied in a law school 
for nine months and in June, 1926, received a law degree. In September, 
1926, he was licensed to practice, and practiced in a local circuit court for 
seven years. His practice was principally in the criminal courts. After he 
had practiced for about five years, he was disciplined by suspension for six 
months for soliciting a criminal case. He earnestly asserts that he was guiltless 
in the matter. There are letters from representatives of the bar of Tennessee 
. indicating that there may be some force in his claim. He was examined by 
the Committee on Character and Fitness as to his legal qualifications, and 
was found wanting. Six months later, upon a second examination, some im- 
provement was shown. The examinations indicate the letters of recommenda- 
tion filed by him were written by generous friends. Not a word is said by 
the applicant as to the reason for his departure from this state to take up a 
residence in Tennessee. His lack of scholastic training, the short stay at a 
New York City law school, one year of law school in Tennessee, and a return 
to his native state two years after the completion of five years of actual prac- 
tice in Tennessee, indicate that the applicant was unwilling or unable to face 
the strict requirements in this state, and indirectly sought to gain the same 
end. One who indicates he is unable to meet the high standards of the tests 
required in this state should not be permitted to circumvent them by adopting 
the means provided by another rule in order to practice law “in his home 
city,” as one of applicant’s proponents from Memphis writes in recommend- 
ing him. 

Application denied. 





Approval of Law Schools 


At the meeting of the Section of Legal Education and Admissions to the 
Bar of the American Bar Association, held in Indianapolis on September 30, 
Willamette University College of Law, Salem, Oregén, and the University 
of the City of Toledo College of Law, Toledo, Ohio, were granted full approval; 
and the Detroit College of Law, Detroit, Michigan, the School of Law of Lin- 
coln University, St. Louis, Missouri, the School of Law of the University of 
Newark, Newark, New Jersey, and the School of Law of Southeastern Uni- 
versity, Washington, D. C., were given provisional approval. 
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Sources for Bar Examination 
Questions 


By Joun T. DeGRarFrF* 
Member of the New York State Board of Law Examiners 


Many of the examiners present have doubtless had the experience of having 
fellow practitioners at the Bar greet them with the statement, “I just had a case 
that would make a splendid question for one of your bar examinations. It came 
up like this...” Many of you have listened hopefully, as I often have, ex- 
pecting to receive a ready-made question that would lighten the labors of 
preparing the next examination, only to be saddened by the discovery that the 
contributions of friends and acquaintances are a much over-rated “source” 
for bar examination questions. 

While many excellent questions have come from this source, I have often 
wondered why most of such contributions deal with principles of law that are 
so technical, so remote, or so recondite that they cannot be used on a bar exam- 
ination. -Why, on so many occasions, do practicing lawyers couple such sug- 
gestions with the admission, “I always thought the law was just the opposite 
until I got involved in this case”? 

There seems to be a widespread, if not almost universal opinion among 
practicing lawyers, that bar examination questions are designed to trap and 
confuse the unwary applicant, that the subject matter of such questions is 
entirely foreign to the experience of the average practitioner, and that no 
attorney, however able, who has practiced for five years or more, could con- 
ceivably pass a present-day bar examination. I usually find myself in a hopeless 
minority when I express the conviction that the average attorney in general 
practice, and many of those whose knowledge of general principles has grown 
rusty in the confines of a specialized practice, would have little difficulty in 
passing the bar examinations conducted in New York State today. This opinion 
is not based on a wholly theoretical premise, for, on a number of occasions, I 
have made the experiment of trying out our questions on practicing attorneys 
and have found that they uniformly make answers that would be given a high 
rating by any examiner. 

One reason, perhaps the major reason, for this difference of opinion arises 
from the fact that the assurance or certainty of opinion required to argue an 
appeal or to write a brief is neither attainable nor necessary in order to write 
good answers on an examination. The practicing lawyer is properly reluctant 
to express a dogmatic opinion on a close or debatable question of law until he 
has examined the statutes or the authorities, but he fails to realize that the 


* Address delivered at the Meeting of The National Conference of Bar Examiners in 
Indianapolis, September 30, 1941. 
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assurance which follows such research is not required in order to make a highly 
satisfactory answer to an examination question. The fact, so often overlooked, 
is that a law student can give a well-reasoned answer on an examination without 
having any certainty whatever that his answer is correct, and may actually 
receive a passing grade even though his conclusion is contrary to the weight of 
authority. 

In discussing available sources of questions, it seems essential to come first 
to some general understanding as to the function and purpose of a bar examina- 
tion. My conclusions as to the best sources of examination questions are, of 
necessity, influenced by my conception of the functions and limitations of a 
bar examination. 

No bar examination can accurately determine whether a certain applicant 
will be an honest lawyer, whether he will be a successful lawyer, or even 

whether he will be a good lawyer. It is not the true function of a bar exam- 
" ination to select from a list of applicants those who will make the best lawyers, 
and no examiner can say, with any degree of certainty, that an applicant who 
fails the examination would be an incompetent lawyer. We all know that many 
of our most successful practitioners, indeed many of our bar examiners, have 
failed the bar examinations-of their day on one or more occasions. Such failures 
are frequently due to the fact that the examination is inadequate or defective, 
but more often they are due to the fact that many of the qualities which make 
a successful lawyer are not capable of appraisal on an examination. 

To be a successful lawyer, one must first secure legal business, yet we 
must all agree that the ability to draw clients cannot successfully be tested 
by any examination yet devised. Most important, if not absolutely essential, 
in a lawyer are the qualities of integrity and honesty and that combination of 
moral principles which go to make up character. In New York, every exam- 
ination we conduct contains a question on “legal ethics,” but the answers must 
always be graded with the realization that even a potential rogue may make 
a good answer. Many believe that the best test of a lawyer is the ability or 
instinct which enables him to determine when to “settle” a case and when to 
“go to trial,” but no examiner has yet been able to devise an examination to 
test this most important quality. 

What bar examination can test that sense of dramatic values which is 
characteristic of the superior “trial” counsel, or those entirely different qualities 
which produce the efficient office managers in our large law firms? I am loathe 
to develop this thought as fully as it should be developed, because those who 
were present at the meeting in Philadelphia last year will recall how effec- 
tively and convincingly, and with what a wealth of illustration it was discussed 
by Judge Goodrich in his address." 


1“Bar Examinations from the Point of View of the Law School and the Bench,” by 
Honorable Herbert F. Goodrich, Judge of the United States Circuit Court of Appeals for 
the Third Circuit, reported in the American Law School Review, December, 1940, page 789. 
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Perhaps some of these qualities may eventually be appraised by the “apti- 
tude” tests that have been devised by the psychologists. While such tests are 
still in the experimental stage, rapid progress has been made and they are 
being used with increasing frequency in many of our law schools. Such tests 
are outside the scope of this discussion, for we bar examiners have had no 
experience in their use. The development and perfection of the “legal aptitude” 
tests is a matter that may, for the present at least, be left with the law schools, 
for it is manifest that such tests would be more effective and appropriate if 
given while the student is in attendance at a law school, or before he enters; 
not after he has fully completed the course of study required for admission 
to the bar. 

It is evident, therefore, that the function of a bar examination, while very 
important, is necessarily limited. It can effectively do two things. (1) It can 
test the applicant’s ability to solve legal problems and (2) it can help to main- 
tain and assist in improving the quality of legal education given by the law 
schools. While these functions are limited, they are not narrow. The ability 
to solve legal problems requires more than a knowledge of legal terms and 
familiarity with a wide variety of legal principles; it requires analysis, judgment 
and all those qualities which go to make up the process known as legal reasoning. 
A bar examination tests more than mere memory or legal information; it tests, 
primarily, the applicant’s ability to use legal information. Legal technique is 
fundamentally the same, whether it is used on an examination, in a law office 
or in a court room. These qualities can, with reasonable accuracy, be tested 
by a bar examination. 

Of equal, if not greater importance, however, is the function of the bar 
examination as an integral and essential part of the process of legal education. 
The influence of the bar examination upon legal education is indirect. but 
nevertheless real. We all know that the function of the law school is to train 
students for the practice of the law,—not merely to pass the bar examination. 
The bar examination can be helpful and effective only if preparation for the 
practice of the law and preparation for the bar examination are substantially 
the same process. If these standards are maintained a bar examination can 
serve as a valuable criterion to measure the success of the law schools in attain- 
ing their objective. 

In our state we pass about 65% of the applicants on the June examination, 
which is limited to students examined for the first time, and from 40% to 55% 
of the applicants on the October and March examinations, when there is a 
large proportion of repeaters.2 Yet the graduates of certain law schools, 
judged anonymously by the same standards, regularly, year after year, have 
an 80% average of success and sometimes as high as 90%. Not many years ago, 


2 These figures refer to the two parts of the examination considered separately—not 
to the examination as a whole. 
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a certain law school had a very poor record of success on our examinations, 
passing only 20% or 25% of its graduates. It was reorganized, its standards 
of admission were raised and year by year it increased its standing until today 
it is on a par with the other schools of the state. While this reorganization 
might have taken place inevitably, it is probably safe to say that its record 
on the bar examinations hastened, if it did not bring about, this result. 


Bar examiners should, by cooperation and consultation with the law schools, 
keep abreast of the trends of legal education for the subject matter of the 
questions on the bar examinations has an indirect effect upon the law school 
curriculum and the elective subjects selected by law students. The bar ex- 
amination questions of today tend to be comprehensive; a single question may 
involve principles that are ordinarily taught under separate courses, such as 
Contracts, Equity, Domestic Relations, Conflict of Laws and Damages. This 
tendency, which has been reflected in the increased number of comprehensive 
examinations and comprehensive courses given by the law schools, is sound, 
it seems to me, because it tests the applicant’s ability to use legal information 
under circumstances which more closely resemble those he will be confronted 
with in actual practice. 

I think we have all observed the tremendous improvement in legal edu- 
cation that has come about during the past twenty years. The law schools of 
today are progressive and they are doing a good job. We bar examiners, by 
the judgment we use in preparing and grading our examinations, can encourage 
or retard this progress. The preparation of questions which will further the 
proper objectives of a bar examination is not an easy task. Of the many sources 
from which questions may be drawn, I shall attempt to outline and evaluate 
the major ones. 


1.Definitions. 


The easiest questions to draw are those which ask the applicant to define 
a certain legal term. The answers are available in any standard law dictionary. 
While such questions are very easy to prepare, and comparatively easy to mark, 
they serve no useful purpose. Such questions may, in fact, be definitely 
harmful; because they tend to encourage law students to memorize definitions. 
Far too many students use legal definitions or maxims, such as “equity acts 
as a shield and not as a sword,” as a substitute for legal reasoning. 

During the past twenty years, our Board has never asked an applicant to 
define a legal term, because we believe such questions put entirely the wrong 
emphasis on the study of law and because the students’ knowledge of legal 
terms or definitions can more effectively be demonstrated in a question which 
involves reasoning as well. : 

The closest we ever came to asking a “definition” question was on an 
examination several years ago, when the question was phrased as follows: 
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“Explain the meaning of the following legal terms. (In answering this ques- 
tion, it is not essential to frame an academic definition. A statement in simple 
language, showing knowledge of the meaning or use of the term, is 
sufficient.) ” 
This experiment was abandoned, because, although the question singled out, 
rather effectively, the applicants who did not know what certain common 
legal terms meant, it was not as effective, on the whole, as other questions 
which give the good students a real opportunity to show their ability. The 
most interesting part of the experiment was in the discovery, from some of 
the answers, that Letters Ancillary are “correspondence in the very begin- 
ning of an action,” that Quo Warranto is “a certificate by a judge showing 
a doubt in his mind,” and that an Ex-Parte Order is “an order granted on a 
party’s application five minutes before 10 A.M., or five minutes before 2 P.M.” 


2. Legal Forms. 


Another easy question to prepare is the one which directs the applicant 
to draw a summons, a verification, a subpoena duces tecum, or some other 
legal form in common use. Such questions, however, are even worse than 
definition questions. Legal papers of this kind are commonly printed or 
prepared by stenographers from form books. It is both arbitrary and unfair 
to make admission to the bar dependent upon a student’s ability to remember 
verbatim such useless information. When there are so many fundamental 
legal principles to be explored, why should law schools waste their time 
by training students to memorize printed forms? 


3. Questions Previously Used on Law School Examinations 
or on Bar Examinations in Other States. 


If the original questions are good, this is obviously a very easy and 
effective way to prepare an examination, but such questions should be used 
with caution. A question that has appeared on a law school examination 
is likely to be unfair, because it is always possible that the graduates of a 
particular school may have read or answered the same question and, by 
virtue of this fact, enjoy a tremendous advantage over the applicants from 
some other law school. 

It is not safe to rely on the fact that the question may have been used 
in law school five years or more before it appears on a bar examination. Law 
school professors have been known to repeat questions after a decent in- 
terval, and the question that has been picked up from an examination paper 
seven or eight years old may also have appeared on an examination given 
only a few weeks before the bar examination. 

Bar examination questions from other states are less subject to this 
objection, but these, too, must be used with caution. The principal difficulty 
with such questions arises from the fact that the questions used in other 
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states are seldom accompanied by the answers, and it is just about as diffi- 
cult to grade a question that has been prepared by someone else, as it is to 
draw the question in the first instance. Even if answers are furnished, the 
fact that the law of one state so often varies from the law of another may 
make the question unsuitable. It is not enough to merely revise the answer 
in the light of local precedent. More often, the whole statement of facts has 
to be changed to project the problem properly. A question previously used 
by another state should be viewed in about the same way the courts of one 
state view the decisions of another. Both the question and the decision may 
be sound, but it is not safe to rely on either without some research and 
investigation. 

While it may not be advisable to repeat verbatim a question that has 
been used in another state or in a law school, this does not mean that such 
questions should be ignored. It is extremely helpful to study the types of 
questions used in law schools, as well as on other bar examinations, for such 
questions often contain a wealth of ideas that can be useful to the examiner. 


4. Reported Cases, Text Books, Law Digests, 
Law Reviews and Legal Literature of all kinds. 


These sources are grouped together, because all are equally valuable. 
The reported cases are probably the most used sources for questions, but a 
book like Cardozo’s “Nature of the Judicial Process” can be read with profit 
to the examiner and as a source for questions as well. 

A good essay type question should contain at least three elements; one 
that is so fundamental that no reasonably competent student should miss it; 
a second of average difficulty and a third fairly difficult principle or process 
of reasoning which will enable the superior student to demonstrate his 
ability. Rarely does a reported case contain all these essential elements. 
Sometimes it is necessary to combine the facts and principles of two or more 
reported cases, or to supplement the statement with material drawn from 
a text book, a law review or some other source. 

I have a personal antipathy to a question which contains the identical 
facts that appear in a reported decision of the courts. It has always seemed 
to me that such a question emphasizes the importance of legal information, 
rather than legal reasoning. Students often remember the facts and the 
ruling in a certain case without fully understanding the principles upon which 
the decision was reached. Then, too, a certain case may have been required 
reading in one law school and not in another. 

The cases that come up in the practice of the law seldom fall into the 
exact pattern of a previous decision of the courts and it is my belief that the 
applicant’s ability to reason or to use legal information is best tested by 
‘requiring him to apply established principles to new or unfamiliar factual 
situations. Of even greater significance, however, is the fact that the ex- 


22 








aminer who departs from the pattern of the reported cases is more likely 
to give adequate credit for reasoning and analysis, rather than mere cor- 
rectness of conclusion. 

The following example may serve to express this point of view. This 
question, it will be noticed, projects a number of practice problems drawn 
from a variety of sources rather than from a single reported case. 

On July 1, 1941, A contracted to purchase a building in the City of 
Utica from B for $25,000, payable upon the passing of title on Sept. 1, 
1941. On Aug. 1, 1941, A entered into a contract to sell the same property 
to C for the sum of $35,000, title to be delivered on Oct. 1, 1941. B learned 
of these facts, and, becoming highly incensed at the profit A was about to 
make, refused to deliver the deed. A immediately commenced action for 
specific performance, and the summons and verified complaint were per- 
sonally served upon B on Sept. 2, 1941. B promptly appeared and served 
a verified answer containing only a general denial. Before the summons 
was served, B began to damage and deface the building, and continues to 
do so. B also threatened, in the presence of several witnesses, to remove 
certain fixtures which are a part of the building, and declared that if A 
were successful in his suit he would leave the State rather than sign a 
deed conveying the property to A. B also told A that he intended to 
convey the property to his sister, who resides in Ohio, before the action 
could be brought on for trial. B is financially irresponsible and has no 
assets except the property which he contracted to sell to A. 

What would you do to protect A’s rights? 

The problems projected by the familiar “essay”’ type question can like- 
wise be used in the “yes-no” type questions. We can use exactly the same 
statement of facts, striking out the last sentence, “What would you do to 
protect A’s rights?”, and substitute a series of independent questions: 

In the pending action, is A entitled: 

1. Q. To an injunction restraining B from leaving the state pending final 
determination of the action? 

2. Q. To an injunction restraining B from further damaging the property? 

. Q. To an injunction restraining B from conveying the property to a third 
person? 

4. Q. To an order of arrest against B? 

5. Q. To an order of prohibition to prevent B from conveying the prop- 
erty to a third person? 

6. Q. To an order of prohibition to prevent B from leaving the State 
pending final determination of the action? 

7. Q. To a warrant of attachment? 

. Q. To file a lis pendens against the property. 
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9. 


10. 


11. 


12. 


13. 


Q. Is A entitled to maintain a separate action against B for damage 
done to the property? 

Q. Is A required to obtain an order of the court to entitle him to file 
a lis pendens against the property? 

Q. Is A required to give B notice of his application for an order of 
arrest, if the application is made after B has appeared in the action? 
Q. Was A, before B had served an answer, entitled, without an order 
of the court, to amend his complaint to join with it an additional cause 
of action for damage done to the property by B after the commencement 
of the action? 

Q. Is A entitled, without an order of the court, to serve a supplemental 
complaint containing an additional cause of action for damage done to 
the property by B after the commencement of the action? 


A long, comparatively complex statement of facts is not essential to the 


projection of “yes-no” questions. Effective questions can be asked after a 
very short statement. For example: 


In an action against B to recover damages for personal injuries, al- 


leged to have been caused by B’s negligence in driving his automobile, is 
the following testimony by a witness for the plaintiff, who saw the auto- 
mobile collision in which plaintiff was injured, admissible on direct exam- 
ination, on plaintiff’s direct case: 


1. 
2. 
3. 


ge 


9. 
10. 


11. 


SP 
OOOO 


Q. “I heard B say ‘It was my fault’”.? 

Q. “The accident was caused by B’s negligence”? 

Q. “From looking at the front wheels of B’s auto as it approached me, 

it looked to me as if he had lost control of it”? 

“B seemed to be excited when he saw plaintiff in front of his car”? 

“B said, ‘I don’t care if I am to blame, I am insured’.”? 

“T heard the brakes of B’s car screech”? 

. “I have tasted liquor, and in my opinion B’s breath smelled of 

liquor”? 

Q. “B told me, ‘I have been in four other accidents this month’.”? 
On cross-examination of B, are the following questions proper: 

Q. “Did you, in 1939, set fire to the house in which you lived?”? 

Q. “Were you convicted of perjury in the Monroe County Court in 
1935?”? 

Q. “Was your driver’s license suspended because of this accident?”? 


Every examiner is constantly plagued by the fact that words have so - 


many diffierent meanings. This difficulty is not limited to general terms, 
such as justice, equity, democracy, or others of the same type, which 
Korzybski calls “high order abstractions,” but carries over to the simplest 
possible words. Every examiner knows how often a question can mean one 
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thing to the person who propounds it, yet have an entirely different meaning 
for the person who answers it. This difficulty is illustrated by the experience 
of a mother of a nine year old girl, an earnest modern mother, just brim- 
ming over with child psychology, who was quite prepared for the moment, 
which came, inevitably, when her daughter asked, point blank, “Where did 
I come from?” Bees and flowers are thought quite out-moded these days, 
and this mother simply recited the facts without any frills. The little girl 
listened attentively at first, but seemed to grow more and more restless as 
the lecture neared its climax. “Well, I just wondered,” she said, when it was 
all over, “there’s a new little girl who moved into the empty house down the 
street, and she says she came from Philadelphia.” 

The examiner’s principal difficulty in framing questions is to confine 
his language to a specific statement that will mean the same thing to the 
applicant as it does to the examiner. A simple yes-no question will illus- 
trate this difficulty. An examiner might formulate the question “Is the testi- 
mony of a disinterested witness entitled to more weight than the testimony 
of an interested witness?” expecting the correct answer to be “No.” But 
the inquiry has several obvious defects as an examination question. What 
does the examiner mean by “weight”? Is the question asked from the point 
of view of the jury or from the point of view of the court in charging the 
jury? If the question is answered from the standpoint of the juror who hears 
the evidence, the answer is “Yes,” because a juror may give more weight 
to the testimony of a disinterested witness. 


If the question is revised to read: “Is the court empowered to charge the 
jury that the testimony of a disinterested witness must be given more weight 
than the testimony of an interested witness?”, on the assumption that the 
correct answer is “No,” the question is still defective. What do we mean 
by “empowered”? A “Yes” answer could not be deemed wrong for the 
court is “empowered” to make such a charge despite the fact that it is clearly 
erroneous. If we revise the inquiry to ask “Is it reversible error for the 
court to charge that the testimony of a disinterested witness must be given 
more weight by the jury than the testimony of an interested witness?” the 
question is still ambiguous because whether a certain error is “reversible” 
depends upon whether it affected the final result. Such a charge might be 
reversible error on one trial but not on another. If the word “reversible” 
is omitted, however, the last question may safely be answered “Yes.” 


An ambiguous, or even a defective essay question, may operate satis- 
factorily if proper care is used in its grading. An ambiguous or defective 
Yes-no or true-false question, however, can never be cured after the ex- 
amination. Yes-no questions, consequently, are a more severe test of the 
examiner than of the applicant. While many questions of this type can be 
drawn out of the examiner’s general background of experience, it is safer 
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to frame such questions after reference to the Statutes or the reported de- 
cisions. The examiner is not safe, however, even though the question may 
be taken verbatim from the language of the Statute or an opinion of a court 
of last resort. Let us take, as an example, the familiar Statute of Frauds. 
The statute® states that a contract which cannot be completed before the 
end of a lifetime is “void.” Relying on this statute, one might phrase a 
question, “Is an oral contract to employ a person as a caretaker as long as 
he lives void?”, but such a question would be defective, because the reported 
cases hold that such contracts are really “voidable,” rather than void. 

Another section of the Statute of Frauds‘ says that a contract for the 
sale of goods in excess of the value of $50 “shall not be enforceable by action,” 
unless there is part payment, delivery or a memorandum in writing signed 
by the party to be charged. Despite the language of the statute, a question 
which asks whether a contract of this type is “enforceable” would be de- 
fective, because we all know that such a contract is enforceable if the de- 
fendant waives or fails to plead the Statute of Frauds as a defense. 

Neither is it safe to ask whether a certain contract is “within” or “with- 
out” the Statute of Frauds, because these terms are ambiguous and cannot 
fail to confuse the applicant. A simple question of this type may be re- 
drafted four or five, or more, times before it is put in acceptable form. We 
have adopted two alternative forms of statement for this type of question. 

“Is the Statute of Frauds a defense to an action for breach of an oral 
contract to employ the plaintiff as a caretaker as long as he lives?” 

Or, in the alternative, 

“Is an oral contract to employ a person as caretaker as long as he lives, 
unenforceable under the Statute of Frauds?” 

It is difficult, if not impossible, to formulate a complete and accurate 
statement of principles for drawing Yes-no questions. A compilation of 
twenty-four general principles, showing the pitfalls that await the framer 
of Yes-no questions will be found in an article by Ben D. Wood, of Columbia 
University.. Dr. Wood’s analysis should be required reading for any ex- 
aminer who proposes to use Yes-no questions. 


3 Personal Property Law, Sec. 31: “Every agreement, promise or undertaking is void, 
unless it or some note or memorandum thereof be in writing, and subscribed by the party 
to be charged therewith, or by his lawful agent, if such agreement, promise or undertaking: 

1. By its terms is not to be performed within one year from the making thereof or the 
performance of which is not to be completed before the end of a lifetime.” 

4 Personal Property Law, Sec. 85: “1. A contract to sell or a sale of any goods or 
choses in action of the value of fifty dollars or upwards shall not be enforceable by action 
unless the buyer shall accept part of the goods or choses in action so contracted to be sold 
or sold, and actually receive the same, or give something in earnest to bind the contract, or 
in part payment, or unless some note or memorandum in writing of the contract of sale ~ 
be signed by the party to be charged or his agent in that behalf.” 

5 Measurement of Law School Work, by Ben D. Wood, Columbia Law Review, November, 
1927, Vol. XXVII, 7. 
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The conventional essay type questions are much easier to prepare be- 
cause they do not require such meticulous care in statement. The selection 
of appropriate subject matter requiring the application of interrelated funda- 
mental principles of law is the major consideration. Generally, the inquiry 
in an essay question should be as broad as possible. “What are the rights 
of the parties?”, or “What would you do to protect A’s rights?” give the 
applicant full opportunity to display his reasoning ability and his knowledge 
or lack of knowledge. In many cases the answers that are volunteered are 
more revealing than the conventional answers the examiner anticipated 
when he drafted the question. The following examples come to mind. In 
a question which projected the problem of how to impeach one’s own wit- 
ness, the answer read, “If the attorney wants to convey to the jury the fact 
that his witness has changed his testimony, the attorney can say, with sarcasm, 
‘So you are a witness.’ This is his only remedy.” In another question, 
involving the admissibility of evidence to prove that the plaintiff suffered 
pain, the answer read, “Testimony that she screamed and groaned was in- 
admissible. The mother could attempt to reproduce the screams and groans 
and, in my opinion, such reproductions would be admissible.” 

While the technique of drafting Yes-no questions differs widely from 
the technique used in preparing essay questions, both types can be obtained 
from the same source. One of the best sources for questions of all types is 
the “Restatement of the Law” published by the American Law Institute. I 
know of no better source for questions on the subjects of agency, conflict of 
laws, contracts, property, torts and trusts, the only subjects which have as 
yet been released for publication. As additional volumes on other subjects 
are compiled and published from time to time, the “Restatement” should be 
increasingly helpful to bar examiners. This work has the advantage of 
being up-to-date, reliable and comprehensive. Its statements of law are 
accompanied by a wealth of illustrative material and it is cited, with in- 
creasing frequency, by our courts of last resort. 

In concluding this discussion, I am sure I will not disappoint the exam- 
iners present when I confess that I have never been able to discover a 
satisfactory source for “ready-made” questions. We have all learned, by 
experience, that the discovery of a source is but the first step in preparing 
a question—the real work then begins. 





Too Long 


“I shall have to study three years to be admitted to the bar,” said the 


young man with the large spectacles. 
“Tain’t worth it,” commented Uncle Bill Bottletop after some thought. 
“I’d rather go without the drink.”—Washington Star. 
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Law School Enrollment Figures 


The American Law School Review for December included a tabulation 
showing 1940 and 1941 fall enrollment at the law schools of this country. 
These statistics indicate a decrease in total law school attendance from 29,579 { 
in 1940 to 21,792 in 1941 or 26.3%. (These figures do not include data from 
22 unapproved law schools making no report.) Further analysis of the figures 
. indicates: (a) that the enrollment at the 109 law schools on the approved 
list of the American Bar Association decreased from 23,314 in 1940 to 17,131 
in 1941, or 27%; (b) that the 11 schools requiring four years of college for 
entrance and having a three-year, full-time course and the one school re- : 
quiring three years of pre-legal college work but giving a four-year, full-time 
law course, together had a decrease in enrollment of 23%, while the 32 ap- 
proved law schools requiring three years of pre-legal college education and 
offering a three-year full-time or four-year part-time course had a decrease 
of 28%; (c) that the 40 A.B.A. schools requiring two years of college for 
entrance and giving a three-year full-time course had a drop in attendance of 
27%; (d) that the 21 unapproved evening law schools reporting figures and 
requiring at least two years of college for entrance suffered a decrease of 
only 16%. 


The District of Columbia had a decrease of 37% in the number of stu- 
dents studying law in that jurisdiction, from 3,773 in 1940 to 2,372 in 1941. 
This results principally from the fact that after October 1, 1944, applicants 
for admission to the bar in that District must have had two years of college 
or its equivalent and three years of law school study. Since that rule was 
adopted, four of the large law schools in Washington, which had previously 
not required any college education for entrance, raised their admission re- 
quirements to meet the prescribed standards, and three of them have now 
been provisionally approved by the American Bar Association. The four 
schools referred to had an enrollment in the fall of 1938 of 3,201; their com- 
bined attendance in the fall of 1941 was 1,089, a decrease of 66% over the 
three-year period since the announcement of the increase in requirements 
for admission to the bar. In the fall of 1938 the law school enrollment of 
the District of Columbia was 5,013, or 13% of the total for the country; in 
the fall of 1941 it accounted for about one-tenth of the students in United 
States law schools. 












The total law school enrollment in the fall of 1938 for the entire country - 
was 37,406. Deducting from that figure the 1938 attendance (2,113) at the 
22 unapproved schools for which we do not have 1941 enrollment data, we 
get comparable figures and find there is a total decrease for the United States 
since autumn 1938 of about 13,000 students, or 35%. 
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